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Comments on the proposed rule are due by November 9, 2026.

On October 8, 2026, the US Department of Homeland Security (DHS) published a notice of proposed rulemaking (NPRM)
that would impose substantial new fees on schools that recommend F-1 students for optional practical training (OPT).
Under the proposal, a school would owe $70,000 for a student’s first OPT recommendation and $30,000 for each
subsequent OPT recommendation for that same student, including a STEM OPT extension. The rule is not final, and
institutions, employers and students that rely on OPT should understand what is being proposed, seriously consider
submitting a comment and start planning now in case it is adopted. Comments are due by November 9, 2026, and can be
submitted at the link above.

What is OPT, and how did we get here?

Generally, with limited exceptions, students studying in the United States on an F-1 visa may not work in the US. For
decades, one of those limited exceptions has been OPT, which currently allows students to engage in practical training
related to their major for up to 12 months per educational level, either before completing their program or after. Students
who complete a qualifying STEM degree may apply for an additional 24-month STEM OPT extension. DHS’s July final
rule eliminating the duration of status framework, summarized here by Cooley, did not make substantive changes to OPT,
but the final rule did explain post-completion OPT may require an extension of stay or readmission.

To obtain OPT, a school’s designated school official (DSO) must first recommend the student on an endorsed Form I-20,
confirming that the student is maintaining F-1 status, and that the proposed training is directly related to the student’s
major field of study. The student then files Form I-765 with US Citizenship and Immigration Services (USCIS) to obtain an
employment authorization document (EAD) and may only begin work once the EAD is issued. Currently, schools certified
by the Student and Exchange Visitor Program (SEVP) pay only modest administrative Student and Exchange Visitor
Information System (SEVIS) fees in connection with this process, and no fee is tied to the OPT recommendation itself.

DHS has raised fraud and labor market concerns about OPT, and the NPRM highlights a string of enforcement actions
related to OPT. DHS reports that OPT participation has grown faster than its compliance resources: 194,554 F-1 students
were authorized for pre- or post-completion OPT in 2024, up from 160,627 in 2023, while roughly 6,186 schools are
SEVP-certified, with only about 60 field representatives to oversee them nationwide.

Beyond fraud, DHS frames the proposed fee as a measure to protect the US labor market. The agency notes that H-1B
visas are capped at 65,000 per year (plus 20,000 for advanced degree holders), while OPT carries no comparable
numerical limit, and states that by 2024, STEM OPT participation alone (165,524 participants) was nearly double the
annual H-1B cap. DHS also points to the Federal Insurance Contributions Act (FICA) tax exemption that generally applies
to F-1 students during OPT as a potential incentive for employers to hire OPT participants over similarly situated US
workers. NAFSA: Association of International Educators publicly opposed the proposal, arguing that OPT supports US
competitiveness for international talent and citing economic contribution and labor market studies it says show no
measurable harm to US workers from OPT participation.

Key provisions of proposed rule

Two-tier fee structure: The rule would require an SEVP-certified school to pay $70,000 before a DSO may issue
a student’s first OPT recommendation (whether pre-completion or post-completion), and $30,000 before any
subsequent OPT recommendation for that same student, including a STEM OPT extension. DHS expects schools
to adjust their practices accordingly, and acknowledges that schools may pass these costs on to participating
students, other students generally, or employers. Per the rule, these fees would be deposited in the US treasury
as a miscellaneous receipt and would not be maintained by US Immigration and Customs Enforcement (ICE).
Fee is tied to recommendation, not employer: The fee attaches when a school’s DSO recommends a student
for OPT, regardless of the employer and regardless of how the student obtained F-1 status (including by change
of status). USCIS would not issue employment authorization until the applicable fee is paid, and SEVIS would not
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accept a DSO’s OPT recommendation without confirmation of payment.

Limited refunds: A school could seek a refund if a student recommended for OPT does not ultimately receive an
EAD. No refund would be available once an EAD has issued. SEVP would review refund requests case by case,
and its determination would be final and not subject to appeal.

Open question on degree-level changes: DHS is specifically seeking comment on an alternative approach
under which the $70,000 initial fee would apply again each time a student begins OPT tied to a new, higher
degree level (for example, once after a bachelor’s degree and again after a master’s degree).

Impact on current students: If finalized, the rule would take effect 60 days after publication of the final rule. The
$70,000 fee would apply to a DSO recommendation for any OPT dated on or after the effective date. Students
who already hold OPT approval, are currently engaged in previously approved OPT, or received a DSO
recommendation before the effective date would not be subject to the fee for that period of OPT, but any
subsequent OPT recommendation for the same student made on or after the effective date would trigger the
applicable fee.

What schools should be doing now

The proposed rule remains subject to change and has already received more than 2,000 comments. With the 30-day
comment period closing November 9, 2026, institutions, employers and students with an interest in the outcome should
consider the following:

1. Submit comments. DHS has specifically invited input on the core fee structure, potential exemptions, treatment
of students moving between degree levels and the rule’s impact on small institutions.

2. Model the financial impact. Institutions should assess how a $70,000 – $100,000 per-student cost structure
would affect international recruitment, budgeting and OPT recommendation practices if the rule is finalized
substantially as proposed.

3. Communicate with students and employers. Students and employers who are planning to rely on OPT in the
near term should understand that the proposed effective date and transition rules could affect the cost and timing
of their plans.

If you have questions or would like assistance in preparing for these changes, please reach out to our team at Cooley.

Vanessa Agudelo practices education law with an emphasis on helping postsecondary institutions, K-12 schools and
education-related companies navigate complex regulatory challenges.

Kate Lee Carey focuses on the legal, accreditation, administrative and regulatory aspects of regionally and nationally
accredited higher education institutions and companies that provide services to the education industry.

Shannon Noonan focuses on assisting postsecondary institutions, K-12 schools and the companies that collaborate with
them navigate complex regulatory issues.

This content is provided for general informational purposes only, and your access or use of the content does not create an attorney-client relationship
between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or entity (collectively referred to as “Cooley”). By
accessing this content, you agree that the information provided does not constitute legal or other professional advice. This content is not a substitute for
obtaining legal advice from a qualified attorney licensed in your jurisdiction, and you should not act or refrain from acting based on this content. This
content may be changed without notice. It is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal
developments. Prior results do not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep
any information you provide to us confidential. This content may have been generated with the assistance of artificial intelligence (AI) in accordance with
our AI Principles, may be considered Attorney Advertising and is subject to our legal notices. Copyright © 2026 

Powered by TCPDF (www.tcpdf.org)

https://www.cooley.com/about/innovation
https://www.cooley.com/legal-notices
http://www.tcpdf.org

