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As we reported earlier this week, on November 1, the Department of Education published its final state authorization for

distance education regulations in the Eederal Register, culminating nearly a decade-long effort to adapt its authorization
regulations to online education.

As outlined in our full blog on the new rule, the regulations impose two key requirements: institutions must obtain any
required state authorizations for distance education programs as a condition of eligibility to offer federal student aid to
students located in those states and revised consumer disclosure requirements, particularly for professional licensure
programs. The new rule also contains important differences from the 2016 version of the distance education rule currently
in effect. The new rule imposes fewer types of disclosures, abandons the requirement that schools be subject to a student
complaint process in every state they enroll students, and allows schools to track students by location rather than
residency. But importantly, the new rule expands licensure disclosure requirements for professional licensure programs to
include both online and on-ground. So while the rules are similar, the 2016 and new rule may impact schools very
differently.

Pursuant to ED’s rulemaking calendar, the final rule’s official effective date is July 1, 2020. However, ED is allowing
institutions to opt for early implementation as of November 1, 2019, and bypass compliance with the 2016 rules currently
in effect.

ED exercised its authority to offer the early implementation option primarily to resolve questions that arose earlier this
year when a court forced the 2016 version of the rules into effect. The 2016 rule requires that institutions be able to
demonstrate that each state in which it operates has a process in place to resolve student complaints. In July, ED
determined that California did not have a sufficient complaint process required under the rule, jeopardizing the Title IV
eligibility of distance education students in California. California rushed to implement a student complaint process, which
ED ultimately determined was sufficient to restore Title 1V eligibility to impacted students, but the episode raised questions
about whether other states have adequate student complaint processes that clearly covered distance education programs
offered within their jurisdictions.

In practical terms, institutions can choose to comply with the 2020 rule rather than the 2016 rule at any point between
now and July 1, 2020. It is an important decision, and we encourage all institutions to weigh their individual circumstances
to determine whether early implementation is in their best interests. An institution’s case may depend on a number of
variables, but generally speaking, institutions that offer numerous on-ground professional licensure programs may benefit
from additional time to put in place the proper procedures and disclosures under the newly expanded 2020 rule, and
forego early implementation. In contrast, institutions with a significant number of distance education programs in states
without clear student complaint processes may benefit from fewer disclosures and clearer student tracking based on
location rather than residency status and may decide early implementation is the safer route.

Importantly, ED has not provided specific instructions or guidance regarding how to adopt early implementation.
Observers hoped that the final rule would address that issue. But ED’s prior rules with an earlier implementation option
are instructive. When ED allowed for early implementation of the revised gainful employment regulations earlier this
summer, it announced that institutions electing to implement early should document their decision internally and make
that documentation available to ED upon request. That approach is likely best practice here as well. We suggest drafting
an internal memorandum signed by an appropriate institution official, noting the formal decision to immediately adopt the
2020 rule pursuant to the final regulations issued on November 1, 2019. Institutions should retain the memorandum in
their records in order to provide it to their auditors, or ED, if necessary.

If you have questions about the new rule or would like guidance on whether early implementation is best for your

institution, please do not hesitate to contact us.
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